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DATES: Interim regulationsareeffective
January 4, 1995. Commentsmustbe
receivedonor beforeFebruary 3, 1995.
ADDRESSES: Written commentsmaybe
sent to Lucretia F. Myers, Assistant
Director for Insuranceprograms,
Retirement andInsuranceGroup, Office
of PersonnelManagement,P.O. Box 57,
Washington,DC 20044; delivered to
OPM, Room 4351, 1900 E StreetNW.,
Washington,DC; or FAXed to (202)
606—0633.
FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer,(202) 606—0191.
SUPPLEMENTARY INFORMATION: Recent
final audit reportson community-rated
plansissuedby OPM’s Office of
InspectorGeneralincludemonetary
findingsbasedon interest income lost to
the FEHBProgrambecauseof FEHB
Programcarrierovercharges.A few
carriershavequestionedtheperiod
coveredby theinterestchargesassessed
by OPM.Specifically,theyquestion
OPM’s policy of chargingintereston the
overchargesfrom thedatethe
Governmentpaystheinflatedrate to the
dateof thecarrier’sfull repaymentto
theGovernment.Theybelievethat, in
theabsenceofa specificcontractual
provision, OPM shouldchargeinterest
not from thedateof theoverpaymentby
theGovernment,but from 30 daysafter
its first written demand,asprovidedin
theFederalAcquisition Regulation
(FAR) generalinterestclauseat 52.232—
17. Becausethemonetaryfindings are
significantin value,OPM is issuing
theseregulationsto clarify its policy.

In FEHB Programcontractswith
CMP’s usingcommunityrates,
premiumsarid subscriptionincomeare
determinedon thebasisof community
rating. A communityrate is deemedthe
equivalentof theFAR’s descriptionof
an establishedcatalogormarketprice.
EachCMP certifiesto theaccouracyof
its pricing; or, if grantedanexemption
by OPM, representsthat all the
statementsmadeon orattachedto its SF
1412,Claim for Exemptionfrom
Submissionof Certified Cost or Pricing
Data,arecorrect.If, upon audit, it is
determinedthattheratesarenot correct
andthecarrierhasoverchargedthe
FEHB Program,OPM assessesan
interestchargein accordancewith FAR
52.215—23,PriceReductionfor
DefectiveCostor Pricing Data—
Modifications.This provisionallows the
contractingofficerto chargesimple
intereston the amountof the
overpaymentcomputedfrom the date
theoverpaymentis madeto the
contractorto the datethe Governmentis
repaidby thecontractor.

FAR 52.215—23appliesto contract
modificationsinvolving aprice

adjustmentexceeding$100,000, but
doesnot apply to modifications for
which the priceis (1) basedon adequate
pricecompetition; (2)based on
establishedcatalogormarketpricesof
commercial itemssold in substantial
quantities to the generalpublic; or (3)
set by law or regulation. OPM applies
this clauseasfollows: A communityrate
is deemedthe equivalent of an
establishedcatalogor market price;
however,the defectivecommunity rates
constitutethatpartof the quotedrate
that doesnot fall within the catalogor
marketpartof theprice. Had the carrier
priced theFEHB contractcorrectly
accordingto thecatalogor marketprice.
thisclausewould not becomeoperative.
The defectiveportion of the rateis not
amarketor catalogprice; that is, the
defectiveportion is amodificationto
the catalog or market price. Sincethe
carrierdid not comply with the termsof
its submission,it is responsiblefor
correctingthepriceso that it is the
catalogor market price andfor making
the governmentwholeby paying
interestfrom thedatethegovernment
wasovercharged.

By restatingthis interest provision in
aspecificclausein the FEHB Program
acquisitionregulationsat F’EHBAR
1652.215—70,OPM makesit clearthat
its policy isto chargeinterest from the
dateit paysthecarrierthe higher rate
to thedatethe full repaymentis made
to OPM.

Waiver of Notice of Proposed
Rulemaking

Pursuantto section553(bli3)(A)of
title 5 of theU.S. Code,I find thatgood
causeexistsfor waivingthegeneral
noticeof proposedrulemaking.The
noticeis beingwaivedbecausethe
regulationssimply interpretrulesand
clarify OPM’s currentpolicy with
respectto theassessmentof intereston
amountsthatbecomepayableby the
contractorto theFEHB Fund.

E.O. 12866,RegulatoryReview

This rulehas beenreviewedby 0MB
in accordancewith E.0. 12866.
Regulatory Flexibility Act

I certify that this regulationwill not
haveasignificanteconomicimpact on
a substantialnumberof small entities
becauseit merelyreiteratesandclarifies
OPMs existing policy.

List of Subjectsin 48 CFR Part1652

Administrative practice and
procedure,Government employees,
Healthfacilities,Healthinsurance,
Healthprofessions,Hostages,Reporting
andrecordkeepingrequirements,
Retirement.

U.S.Officeof PersonnelManagement.
LorraineA. Green,
DeputyDirector.

Accordingly, OPM is amending
Chapter 16 of Title 48, Codeof Federal
Regulations,asfollows:

Chapter 16—Office ol Personn&
Management Federal Employees Health
Benefits Acquisition Regulation

PART 1601—FEDERAL ACQUISITION
REGULATIONS SYSTEM

1. Theauthority citationfor 48 CFR
part1652 continuesto readasfollows:

Authority: 5 U.S.C.8913; 40 U.S.C. 486(c);
48 CFR 1.301.

2. In theclauseundersection
1652.215—70,theheadingis revisedand
two sentencesareaddedto theendto
readasfollows:

§1652.215—70 RateReductionfor
Defective Pricing or Defective Cost or
Pricing Date.
* * * * *

RateReductionfor DefectivePricing or
DefectiveCostor PricingData (Oct 1994)

* * ~When theContractingOffice
determinesthat theCarrierdid not chargea
marketpriceandtheGovernmentis entitled
to arefund,therefundshallbearsimple
interestfrom thedatethe overchargewas
paid by theGovernmentto theCarrieruntil
thedatetheoverchargeis liquidated. In
calculatingtheamountof interestdue,the
quarterlyratedeterminationsby the
Secretaryof the Treasuryundertheauthority
of 26 U.S.C.6621(a)(2)applicableto the
periodstheoverchargewasretainedby the
Carriershall beused.
(Endof Clause)

IFR Doc. 94—29810Filed 12—2—94;8:45am)
BtLUNG CODE 6325-Ol-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part17
RIM 1018—AB97

Endangered and Threatened Wildlife
and Plants; Endangered Status for
Three Hawaiian Plant Speciesof the
Genus Melicope

AGENCY: FishandWildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. FishandWildlife
Service(Service)designatesendangered
statuspursuantto theEndangered
SpeciesAct of 1973, asamended(Act),
for threeplants in thegenusMelicope
(alani):M. adscendens,M. balloui, and
M. ovalis.All threespeciesareendemic
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to the slopesof Haleakalaon the island
of Maui, HawaiianIslands.Thethree
plant speciesandtheir habitatshave.
beenvariouslyaffectedorarecurrently
threatenedby habitatdegradationand
damageto plantsby feral anddomestic
animals(cattleandlorpigs), and/orby
competitionfor space,light, water,and
nutrientsby naturalized,introduced
vegetation.Dueto thesmall numberof
existingindividualsandtheirvery
narrowdistributions,thesespeciesand
their populationsarevulnerableto
reducedreproductivevigor and/oran
inci~easedlikelihood of extinction from
stochasticevents.This final rule
implementstheFederalprotectionand
recoveryprovisionsprovidedby the
Act.
EFFECTIVE CATE: January 4, 1995.
ADDRESSES:Thecompletefile for this
final rule is availablefor public
inspection,by appointment,during
normalbusinesshours,at the U.S. Fish
andWildlife Service,PacificIslands
Office, 300 Ala MoanaBoulevard,Room
6307, P.O. Box 50167,Honolulu, Hawaii
96850.
FOR FURTHER iNFORMATION CONTACT:
RobertP. Smith, Field Supervisor,atthe
aboveaddress(808/541—2749).

SUPPLEMENTARY INFORMATION:

Background

Melicopeadscenclens,M. balloui, and
M. ovalis, membersof thecitrus family
(Rutaceae),areendemicto theslopesof
Haleakalaon the islandof Maui,
HawaiianIslands.The islandof Maui
comprisesremnantsof two largeshield
volcanoes,theolderWest Maui Volcano
on thewestandthe largerandmuch
youngerHaleakalaVolcano on theeast.
Thesetwo volcanoesandtheconnecting
isthmusformedby lavaflows makeup
ai~island 1,888 squarekilometers(sq
km) (729 sqmiles(mi)) in area.
Haleakala,on EastMaui. eruptedjust
200yearsagoandhasanelevationof
3.055meters(m) (10,023feet (ft)).
Haleakalastill retainsitsclassicshield
shapeandhassomewhatlessdiverse
vegetationthantheolderandmore
erodedWest Maui Mountains.Rainfall
on Haleakalaaveragesabout890
centimeters(cm) (350 inches(in)) per
year.with themountain’swindward
(northeastern)slopereceivingthemost
precipitation.However,Haleakala’s
innercrater is a dry cinderdesert
becauseit is abovethe level at which
precipitationdevelopsandis sheltered
from moisture-ladenwinds (Gagneand
Cuddihy 1990).

Melicopeadscendensoccursin
Nestegissandwicensis(Olopua)
LowlandMesicForest.This vegetation
type,which includesco-dominant

Pleomeleauwahiensis(halapepe),now
existsasscatteredpatches,muchof the
originalareahavingbeenconvertedto
pastureland.This forestoccursbetween
the elevationsof 30 and1,600m (100
and5,250ft). Rain falls mostly from
October to March, andsubstratesare
well-drained.Melicopeballoui andM.
ovalisoccurinAcaciakoalMetrosidems
polymorpha(KoaJ’Ohi’a) Montane Wet
Forest.This plant community occurs
betweentheelevationsof 1,200and
2,200m (3,900and7,200ft). Annual
rainfall is over2,500millimeters (mm)
(98in) andis evenlydistributed
throughouttheyear.The climateis
warm,andfrequentafternoonfog often~
resultsin fog drip. Substratesare
volcanicwith well developedsoil. This
is ahighly stratifiedcommunity,
comprising,in orderof canopyheight:
koa (upto 40 m tall); ‘ohi’a (upto 30
m tall); severalnativetree species(10to
20 m tall); Cibotium (hapu’u)
(understorycanopy);arid shrubs,herbs,
ferns,andmosses(shade-tolerant
understory)(GagneandCuddihy 1990;
Hawaii HeritageProgram(HHPJ 1992a,
1992c,1992d,19921).

Theonly knownextantpopulationof
Melicopeadscendensandoneof two
populationsof M. balloui arelocatedon
privately ownedland.Theonly known
extantpopulationof M. ovalisandthe
secondpopulationof M. balloui arein
HaleakalaNationalPark,which is
ownedby theFederalGovernment(HHP
1992a,1992c,1992d, 19921).

Discussionof theThreeSpecies

Melicopeadscendenswasfirst
collectedby CharlesNoyesForbesat
Auwahi on thesouthwesternslopesof
Haleakalain 1920. Harold St. Johnand
EdwardP. Hurne(St. John1944)later
namedanddescribedthespeciesas
Peleaadscendens,choosingthespecific
epithetto describethehabit of theplant.
ThomasG. HartleyandBenjaminC.
Stone(1989,Stoneet a]. 1990,Wagner
et a]. 1990)synonymizedthegenus
Peleawith Melicope,resultingin M.
adscendens,thecurrentnamefor this
species.

Melicopeadscendensis a sprawling
shrubwith long, slenderbranches
coveredwith grayhairswhenyoung
andbecominghairlesswhenolder. New
growth is coveredwith manyfine,
yellowish to goldenbrownhairs. The
opposite,widely spaced,leatheryto
papery,elliptic leavesmeasure1.5 to
6.5 cm(0.6 to 2.6 in) long and I to 4
cm (0.4 to 1.6 in) wide andhavepetioles
0.6 to 1.6 cm (0.2 to 0.6 in) long. Both
upperandlower surfacesof mature
leavesarehairless.Eachflower cluster
is on amain stalk 13 to 17 mm (0.5 to
0.7 in) long andcomprisesoneto three

flowerson individual stalksusually4 to
8 mm (0.2 to 0.3 in) long. Only female
flowershavebeenobserved,andeach
consistsof four sepalsabout3.5 mm (0.1
in) song,four petalsabout 5 mm (0.2 in)
long,an eight-lobed nectarydisk, eight
reducedandnonfunctionalstamens,
andahairlessfour-celledovary.The 14
to 15 mm (0.6 in) wide fruit is madeup
of 4 distinct follicles (dry fruits splitting
alongoneside) 7to 7.5 mm (0.3 in)
long. Sepalsandpetalsremainattached
to thematurefruit. Theendocarp(inner
fruit wall) andthewrinkledexocarp
(outerfruit wall) arebothhairless.
Melicopeadscendensis distinguished
from otherspeciesof thegenusby its
habit,thedistinct folliclesof its fruit,
andthepersistent(remainingattached)
sepalsandpetals(Stone1969, Stoneet
al. 1990).

Melicopeadscendenshasbeenfound
only on the islandof Maui on the
southwesternslopeof Haleakala.Two
plants,separatedby anunspecified
distance,werefoundby Forbesin 1920.
Today, oneof theseplants is still known
to exist nearPuuOuli on privately
ownedland; theotherplant hasnot
beenrelocated.This speciestypically
growsin OlopuaLowlandMesicForest
with halapepeasa co-dominantat
elevationsbetween914and1,200m
(3,000 and3,900 ft). Associatedtaxa
includeGhamaesycecelastroidesvar.
lorifoiia (‘akoko), Dodonaeoviscosa
(a’ali ‘i), Pouteria sandwicensis(‘ala’a),
andStypheliatameiameiae(pukiawe).
Theplant growsnext to awaterpipeline
on land usedasa cattle (Bostaurus)
ranch.Major threatsarehabitatdamage
andtramplingby cattle,competition
with thealien plant speciesLantana
carnara (lantana)andPennisetum
clandestinum(Kikuyu grass),and
reducedreproductivevigor andlor
extinction from stochasticeventsdueto
theexistenceof only oneknown
populationwith oneindividual.
Potential threatsincludehabitat
degradationanddamageto plantsby
feral axisdeer(Axisaxis), goats(Capra
hircus), feral pigs (Sosscrofa),black
twig borer (Xy]osandruscornpactus),
fire, andranchactivities (such as water
pipelinemaintenance)(HHP1992a;Art
Medeiros,HaleakalaNationalPark,
RobertHobdy,Hawaii Departmentof
LandandNaturalResources,andSteve
Penman,HawaiiPlant Conservation
Center,pers.comrns.,1992).

Melicopeballoui wasfirst collectedby
HoraceMann, Jr.,andWilliam Tufts
Brigham in 1864 or 1865.When
Wilhelm Hillebrand (1888)namedthis
plant Peleamannii,hecitedthis
specimenaswell asaspecimenwhich
is now thought to be P. peduncuiaris.If
MannandBrigham’sspecimenis
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chosenasthe typeof P. mannii, the
correctnamefor thetaxonwill beM.
mannii,andM. baiioui will becomea
synonym (Stoneeta]. 1990). When
namingP. balIoul,Rock(1913)basedhis
nameon a specimenhe hadcollectedin
1910. Rock chosethespecificepithetto
honorHowardM. Ballou,who corrected
the proofsheetsof his landmarkbook
on Hawaiianindigenoustrees(Rock
1913). ThespecimenSt. Johncitedas
thetypewhenhenamedanddescribed
P. ukuleleensisactuallycomprised
materialof both P. ballouiandP.
clusiaefolia,bothpreviouslyvalidly
publishednames(Stone1963).
Following the transferof thegenus
Peleato Melicope(Hartley andStone
1989.Wagnereta]. 1990),authorsof the
currenttreatmentof theHawaiian
membersof thegenus(Stoneet a]. 1990)
now considerP. ballouiandP.~
ukuieleensisto be synonymsof M.
bc’Iloui.

Mielicopeballoul is asmall treeor
~hra’o,thenew growth of whichhas
yellowish brown woolly hairsandwaxy
scales.Plant partslaterbecomenearly
hairless.Leavesareopposite,leathery,
inverselyovateto elliptic, 5 to 10 cm
(2.0 to 3.9 in) long. 3 to 7 cm (1.2 to 2.8
in) wide, andhavepetioles1.0 to 2.6 cnn
(0.4 to 1.0 in) long. Theupperandlower
surfacesof matureleavesarehairless
exceptalongthemidrib of thelower
surface.Each flower clusteris on a main
stalk 3 to 16 mm (0.1 to 0.6 in) longand
comprise. five to nine flowerson
individual stalksabout5 mm (0.2 in)
lung. Only female flowershavebeen
,bsar;eci. andeachconsistsof four

~epeis about3 mm (0.1 in) long, four
pu~aisabout4 mm (0.2 in) long, an
eibht-lobednectarydisk, eight reduced
andnonfunctionalstamens,anda four-
c~l1adovarywith manyshort, fine hairs.
The fruit, a four-lobedcapsule2.5 to 2.7
cm (1.0 to 1.1 in) wide,consistsof 1.2

1.3 cm (0.5 in) long carpelsfused
abouta quarterof their length.Sepals
andpetalsusually remainattachedto
thematurefruit. Oneor two glossy
black seedsabout7 mm (0.3 in) long are
i~undin eachfertile carpel.Theexocarp
andendocarparecoveredwith fine,
shorthairs. Melicopeballoul is
distinguishedfrom otherspeciesofthe
genusby thepartially fusedcarpelsof
its four-lobedcapsuleandtheusually
persistentsepalsandpetals(Stoneet al.
1990).

Mehcopeballoul hasbeenfoundonly
on the island of Maui on thenorthern
andsoutheasternslopesof Haleakala.
Therearetwo knownextant
populations,locatedapproximately4.0
km (2.5 mi) apartnearPuu o Kakaeon
privatelyownedlandandin Kipahulu
Vail.-~von federallyownedland within

HaleakalaNationalPark.The two
populationsarecomprisedof an
estimatedtotal of no morethan 10
individuals.Thisspeciestypically
growsin koa- and ‘ohi’a-dominated
MontaneWetForestsat elevations
between760and1,520m (2,500and
5,000ft). Associatedtaxa include
Coprosmasp. (pilo), Dicranopteris
linearis (uluhe), Joinvilleaascendens
ssp. ascendens(‘ohe), andPeperomia
subpetiolata(‘ala’alawai nui). Major
threatsare habitat degradation and
damageto plantsby feral pigs and
reducedreproductivevigor and/or
extinction from stochasticeventsdueto
thesmallnumberof existing
populationsandindividuals.Potential
threatsinclude competitionwith alien
plant taxa, suchas Paspalum
conjugatum(Hilo grass)andPsidium
cattleianum(strawberryguava),
susceptibilityto blacktwig borer,and
habitatdegradationanddamageto
plantsby feral goatsandaxisdeer(HHP
1992c,1992d; LindaCuddihy,Hawaii
VolcanoesNationalPark,andA.
Medeiros,pens.comms.,1992).

Basedon a specimencollectedby
Forbesin themountainsaboveHana,
EastMaui, St. John (1944)describedand
namedPeleaovalis, choosingthe
specificepithetto referto theshapeof
the leavesof thespecies.Hartley and
Stone(1989)synonymizedthegenus
Fe)ccwith Melicope,resultingin the
combinationM. os’alis.

Meliccpeovalis is a treeup to 5 iii (16
ft) tall. Newgrowth hasfine, short.
brownishhairsandsoonbecomes
hairless.Leavesareopposite,leathery,
broadlyelliptic, 8 to 16 cm (3.1 to 6.3
in) long, 4 to 10cm(1.6 to 3.9 in) wide,
andhavepetioles3 to 4 cm (1.2 to 1.6
in) long. Theupperandlower surfaces
of theleavesarehairless,andbruised
foliagehasan aniseodorsimilar to that
of M. anisata (mokihana).Eachflower
clusteris on amain stalk 3 to 12 mm
(0.1 to 0.5 in) long andcomprisesthree
to sevenflowerson individual stalks10
to 13 mm (0.4 to 0.5 in) long. Further
detailsof the flowersareunknown.The
fruit, acapsuleabout1 cm (0.4 in) long
and1.2 to 1.4 cm (0.5 to 0.6 in) wide,
hascarpelsthat arefusedalongalmost
their entirelength.Eachfertile carpel
containsoneor two glossyblack seeds
about5 mm (0.2 in) long. Theexocarp
andendocarparebothhairless.
Malicopeovalis is distinguishedfrom
otherspeciesof thegenusby thealmost
entirely fusedcarpelsof its capsule,its
nonpersistentsepalsandpetals,andits
well-developedpetioles(Stoneof a].
1990).

Melicopeovalishasbeenfound only
on theislandof Maui on theeasternand
southeasternslopesof Haleakola.There

is oneknownextant population, located
in Kipahulu Valley in Haleakala
NationalPark.Thisspeciestypically
grows in koa- and‘ohi’a-dominated
Montane Wet Forestsat elevations
between850 and1,430m (2,800and
4,700 ft). Associatedtaxa include
Bmussaisiaarguta (kanawao),
Cheirodendrontrigynum (‘olapa), and
Perrottetiasandwicensis(olomea).
Major threatsarehabitatdegradation
anddamageto plantsby feral pigs and
reducedreproductivevigor and/or
extinction from stochasticeventsdue to
the existenceof only onepopulation
andoneknown individual.Competition
with alienintroducedplantssuchas~
Hilo grassandstrawberryguava.
susceptibilityto blacktwig borer,and
habitatdegradationanddamageto
plantsby feral goatsandaxisdeerare
potential threats(HHP 1992e,1992f;L.
Cuddihy andA. Medeiros,pens.
comms.,1992).

Previous Federal Action

Federalactionon theseplantsbegan
as aresultof section12 of theAct,
whichdirectedtheSecretaryof the
SmithsonianInstitution to preparea
report on plantsconsideredto be
endangered,threatened,or extinct in the
United States.This report,designatedas
HouseDocumentNo. 94—51, was
presentedto Congresson January 9,
1975. In thatdocument,Melicope
balloui (as Peleaballoui) andM. ovalis
(asP. ova!is) wereconsideredto be
endangered.On July 1, 1975.theService
publishedanoticein theFederal
Register(40 FR 27823) of its acceptance
of theSmithsonianreportasapetition
within thecontextof section4(c)(2)
(now section4(b)(3)) of theAct, and
giving noticeof its intention to review
thestatusof theplant taxanamed
therein. As a resultof that review, on
June16. 1976,theServicepublisheda
proposedrule in theFederalRegister
(41 FR 24523)to determineendangered
statuspursuantto section4 of theAct
for approximately1,700 vascularplant
specips.includingM. bal)oui (asP.
ballcui) andM. ovalis (asP. ovalis).The
list of 1,700 plant taxawasassembled
on thebasisof commentsanddata
receivedby theSmithsonianInstitution
andtheServicein responseto House
DocumentNo. 94—51 andtheJuly 1.
1975, FederalRegisterpublication.
Generalcommentsreceivedin response
to the 1976 proposalaresummarizedin
anApril 26. 1978, FederalRegister
publication(43 FR 17909).In 1978.
amendmentsto theAct requiredthatall
proposalsover2 yearsold be
withdrawn. A 1-yeargraceperiodwas
givento proposalsalreadyover2 years
old. On December10. 1979,theService
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publishedanoticein theFederal
Register (44FR 70796)withdrawingthe
portion of theJune16, 1976,proposal
that hadnot been madefinal, along with
four other proposalsthathadexpired.
TheServicepublishedanupdated
noticeof reviewfor plantson December
15, 1980 (45 FR 82479),in whichM.
balloui (as P. balloui) andM. ovalis (as
P. ovalis) wereconsideredto be
CategoryI candidatesfor Federal
listing. CategoryI speciesarethosefor
which theServicehason file substantial
informationon biological vulnerability
andthreatsto supportpreparationof
listing proposals.hi an updatednotice
of reviewpublishedon September27,
1985 (50 FR 39525),M. balloui (asP.
balloui) wasconsideredto be aCategory
I species,andM. avails (as P. avaIls) a
Category1* species.Category1* taxa
arethosethatarepossibly extinct.In a
noticeof reviewpublishedFebruary21,
1990 (55FR 6183),M. adscendenswas
treatedas a Category3A speciesandM.
balloui andM. ovalisas Category1*
species.Category3A speciesarethose
for which theServicehaspersuasive
evidenceofextinction. Because
specimenscollectedin thepastfew
yearswererecentlyverified asbeing
thesethreespecies,theyareconfirmed
extantandarebeinglistedas
endangered.

For petitionspresentingsubstantial
informationthat listingmaybe

warranted, section4(b)(3)(B) ofthe Act
requires theSecretaryto makeafinding
on whetherthepetitionedactionis
warrantedwithin 12 monthsofreceipt
of thepetition. Section2(b)(1) of the
1982amendmentsfurtherrequiresall
petitionspendingon October13, 1982,
betreatedashavingbeennewly
submittedon thatdate.On October13,
1983, theServicefoundthatthe
petitionedlisting of thesespecieswas
warrantedbut precludedby other
pendinglisting actions,in accordance
with section4(b)(3)(BHiii) of theAct.
Notification of this finding was
publishedin theFederal Registeron
January20, 1984 (49FR 2485). Sucha
finding requiresthepetition to be
recycledpursuantto section4(b)(3)(C)(i)
of theAct. The finding wasreviewedin
Octoberof 1984, 1985,1986, 1987,1988,
1989, 1990,and1991. Publicationof the
proposedrule constitutedthe final one-
year finding for thesespecies.

On May 11, 1993, theService
publishedin theFederalRegister(58
FR 18073)aproposalto list theplants
Melicopeadscendens,M. balloul, and
M. ovalisas endangered.This proposal
wasbasedprimarily on information
suppliedby theHawaii Heritage
Programandobservationsby botanists
andnaturalists.TheServicenow
determinesthesethreespeciesof
Melicopeto be endangeredwith the
publicationof this nile.

Summaryof Comments and
Recommendations

In theMay 11, 1993, proposedrule
andassociatednotifications, all
interestedpartieswererequestedto
submit factual reportsor information
that might contribute to the
developmentof afinal listing decision.
Thepublic commentperiodendedJuly
12, 1993. AppropriateStateagencies,
county governments,Federalagencies,
scientific organizations,andother
interestedpartieswerecontactedand
requestedto comment.A newspaper
notice inviting public commentwas
publishedin ‘The Honolulu
Advertiser” on June2, 1993,and“The
Maui News” on June1, 1993. No letters
of commentwerereceived.

Summaryof Factors Affecting the
Species

Section4 of theEndangeredSpecies
Act (16U.S.C. 1533)andregulations(50
CFR Part424) promulgatedto
implementtheAct setforth the
proceduresfor addingspeciesto the
Federalendangeredandthreatened
specieslists. A speciesmaybe
determinedto beanendangeredspecies
dueto oneormore of thefive factors
describedin section4(a)(1).Thethreats
facingthesethreespeciesare
summarizedin Table1.

TABLE 1 .—SUMMARY OF THREATS

Species
Alien mammals

Cattle Deer Goats

Mel/copeadscendens
Mel/copeballoui
Mel/copeoval/s

X P P
P P
p p

KEY:
X=lmmediate and significant threat
P=Potential threat.
~=Nomore than 10 known individuals and no more than 2 known populations.

Thesefactorsandtheir applicationto
Melicopeadscendens(St. JohnandE.
Hume)T. HartleyandB. Stone(alani),
M. ba]]oui (Rock)T. Hartley and B.
Stone(alani), andM. ovalis (St. John)T.
HartleyandB. Stone(alani) areas
foil ows:

A. Thepresentor threatened
destruction,modification,or
curtailmentof its habitat or range. The
nath’e vegetationof East Maui has
undergoneextremealterationsbecause
of pastandpresentlandmanagement
practices, including deliberate alien
plant andanimal introductions and
agriculturaldevelopment(Scott et ci.
1986).Degradationof habitatby feral
animalsandcompetitionwith alien

plantsareconsideredto bethemajor
threatsto thethreespecies.

Cattle, introducedto Maui in theearly
1800s,werepermittedto rangefreely
andsubsequentlybecamequite
numerous.Cattlehaveconvertedlarge
tractsof forestto openpastureon
southernandnorthwesternHaleakala.
Feralcattleconsumenativevegetation,
tramplerootsandseedlings,accelerate
erosion,andpromotetheinvasionof
alienplants(CuddihyandStone1990,
Stone1985). Alongwith goats,cattleare
consideredoneof thetwo most
damagingalien vertebratesto Hawaii’s
nativeecosystems.The long history of
cattle grazing has so altered the
southernslopeof Haleakalathatonly

pocketsof nativevegetationremain
(Scottet al. 1986).Thesingleknown
individual of Melicopeadscendens
growsin anareausedfor grazing,and
cattle are consideredan immediate
threatto thespecies(A. Medeiros,pens.
comm., 1992).

Goatswereintroducedto Maui by the
early1800sandarenow a serious threat
to the integrity of Maui’s forests.The
impactof goatson thenativevegetation
is similar to thatdescribedfor cattle
(CuddihyandStone1990,Stone1985).
Although theyhavenow been removed,
feral goatsenteredKipahulu Valley in
thepastand could becomea threat to
MelicopeballouiandM. ovalis if they
return.GoatsalsooccurnearM
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adscendensin Auwahi andarea
potentialthreatto thatspeciesaswell
(A. Medeiros,pers. comm.,1992).

Axis deercausehabitat degradation
h~trampling, consuming,and
overgrazingvegetation.This process
removesgroundcoverandoften results
in soil erosion.Alien plant taxaarethen
ableto exploit thenewlydisturbedareas
(CuddihyandStone 1990). Axis deer
havebecomeestablishedat low
elevationslopesof westernand
southernHaleakalaandmay becomea
threatto mesicandwetnativeforestson
Haleakala.Theyarea potentialthreatto
all threeendangeredspeciesof Meilcope
(R. Hobdy andA. Medeiros,pers.
comnis.,1992).

In contrastto goatsandcattle,pigs
typically occupythewetterregionsof
I awaii’s forestsandareoneof themajor
carrontmodifiers of wetforesthabitats.
Pigsdamagenativevegetationby their
rooting andtramplingactivities.This
processencouragestheingressof alien
plants.whichareableto exploit newly
dknlrbedsoil betterthannativetaxa. In
addition, theseanimalsdisseminate
alien plant taxathroughtheir fecesand
on their bodies(Cuddihy andStone
190. Stone1985).Pigshaveseverely
damagedfragile andlimited
cumiuunities,suchas thatof

r,~cvroxiphiumvirescens(greensword)
(Stone1985).This speciesof
greenswardwasfoundat an historic site

-~ii:opeballoui, which hasnot been
r~Lc.~tedsince1920, andit is possible
;hat pig damagecausedthedestruction
cfthehabitat(HHP1992g).Although Al.
h’:Iloui andAl. ovalisgrow in areasof
K:pahulu Valley that arefencedto
~xciude pigs,theareasarenot vetpig-

so tramplingof seedlingsby pigs
r’mainsathreatto thesetwo species
~riHP 1992b,1992d,19921; L. Cuddihy
andR. Hobdy. pers.comms.,1992). Pigs
arealsopresentin Auwahi and
constitutea potential threatto Al.
odscnndens(S. Penman.pers.comm..

j~.Overutilizationfor commercial,
~ocrr’arional,scientific,or educational
jrpu~s.Unrestrictedcollecting for
a~o~tificor horticultural purposesand
;.~cessivevisitsby individuals

citc~estedin seeingrareplantscould
ro~ui~from increasedpublicity. This is
a puiential threatto all threeofthe

posedspecies,noneof whichhas
;ir,re thanatotal of two populationsor
to knownindividuals.Collection of
wholeplantsor reproductivepartsof
thesespeciescouldcausean adverse
impact enthegenepool andthreaten
thesurvival of thespecies.

C. Diseaseor predation.Theblack
ta-ig boreris a smallbeetleabout1.6
n~o(0.05 in) in length thatburrowsinto

branches,introducesapathogenic
fungusasfood for its larvae,andlays its
eggs.Twigs, branches,andevenan
entire plant canbe killed from suchan
infestation, In theHawaiianIslands,
black twig borer has many hostsandis
widespread.It is knownto attack
speciesof Melicopeandis apotential
threatto all three proposedspecies
(Hara and Beardsley1979).

D. Theinadequacyof existing
regulatorymechanisms.Melicopeovalis
occursexclusivelyon Federalland
(HaleakalaNationalPark)but feral pigs
still poseathreatin this area.Melicope
adscendensis foundexclusivelyon
privateland.Oneof thetwo known
extantpopulationsof M. balloui occurs
on privately ownedlandwithin a State
conservationdistrict.

Conservationdistrict landsare
regarded.amongotherpurposes,as
necessaryfor theprotectionof endemic
biological resourcesandthe
maintenanceorenhancementof the
conservationof naturalresources.
Requestsfor amendmentsto district
boundariesorvarianceswithin existing
classificationscanbe madeby
governmentagenciesandprivate
landowners(HRS,sect.205—4).The
HawaiiDepartmentof LandandNatural
Resourcesis mandatedto initiate
changesin conservationdistrict
boundariesto include“thehabitatof
rarenativespeciesof flora andfauna
within theconservationdistrict” (HRS.
sect.195D—5.1). Hawaii environmental
policy, andthusapprovalof land use.
is requiredby law to safeguard * * *

theState’suniquenatural
environmentalcharacteristics
(HRS, sect.344—3(1))andincludes
guidelinesto “Protectendangered
speciesof individual plantsandanimals
* * ~“ (HRS. sect.344—4(3)(A)).
However,noneof the threespeciesin
this rule is presentlyprotectedunder
theState’sendangeredspeciesact, and,
despiteprovisionsfor conserving
endemicresources,individual rare
speciesmaybe overlookedduring
considerationof other land use
priorities. Even if all otherthreatswere
removedby virtue of occurrenceand
protectionon Federalland or in
conservationdistricts, thesespeciesare
still in dangerof extinction dueto their
low numbers.

E. Othernatural or manmadefactors
affectingits continuedexistence.The
small numbersof individuals and
populationsof thesethreespeciesof
Melicopeincreasethepotential for
extinction from stochasticevents.The
limited genepool maydepress
reproductivevigor, orasinglehuman-
causedornaturalenvironmental
disturbancecoulddestroyasignificant

percentageof theindividuals or an
entirepopulation, potentially causing
the extinction of the species.Only one
individual of M. adscendensis known
to exist,the two populations of M.
balloul contain atotal of lessthan 10
known individuals, andonly one
individual of M. ovo.lishasbeen
definitely identified.

Theonly known individual of
Melicopeadscendensis locateddirectly
adjacent to a water pipeline usedin
ranchingactivities.Maintenance
performedon thepipelinein the
vicinity of the plant could damageor
destroytheplant. In addition,cattle
walkingalongthepipelinecouldeasily
trampletheplant (A. Medeiros,pers.
comm.,1992).

Competitionwith oneormorealien
plant taxathreatensoneof the
endangeredMelicopespeciesand
constitutesapotentialthreatto theother
two species.Lantana,broughtto Hawaii
asanornamentalplant, is an aggressive,
thicket-formingshrubthatcannow be
foundon all of themain islandsin
mesicforests,dry shrublands,andother
dry. disturbedhabitats(Wagneret ci.
1990). LantanathreatensMelicope
adscendens(A. Medeiros,pers.comm.,
1992). Kikuyu grass,anaggressive,
perennialgrassintroducedto Hawaiias
apasturegrass,withstandstrampling
andgrazingandproducesthick mats
that chokeout other plantsandprevent
their seedlingsfrom establishing.The
specieshasbeendeclaredanoxious
weedby theU.S. Departmentof
Agriculture (7 CFR 360) andthreatens
M. adscendens(O’Connor 1990; Smith
1985; A. Medeiros,pers.comm., 1992).
TheperennialHilo grass,naturalizedin
moist to wet, disturbedareason most
HawaiianIslands,producesadense
groundcover,evenon poorsoil, andis
a potential threatto M. ballouiandM.
ovalis (O’Connor1990; L. Cuddihy,
pers.comm., 1992).Strawberryguava,
widely naturalizedin mesicandwet
Hawaiianforests,developsinto stands
in which few other plantsgrowand
physicallydisplacesnaturalvegetation.
Pigsdependon strawberryguavafor
food andin turn dispersetheplant’s
seedsthroughthe forests(Smith 1985,
~Vagneret al. 1990). Strawberryguava,
consideredto be thegreatestweed
problemin Hawaiianwetforests,is
invading KipahuluValley andis a
potential threatto M. balloul andM.
ovalis (L. Cuddihy,pers.comm., 1992).

Stochasticeventssuchas human-set
firesandwildfires destroynative
Hawaiianvegetationandusually favor
fire-resistantalienplants(Cuddihyand
Stone1990).Fire is a potential threatto
Melicopeadscendens(A. Medeiros,
pers.comm., 1992).
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The Servicehas carefullyassessedthe
best scientific andcommercial
information availableregardingthepast,
present,andfuturethreatsfacedby
thesespeciesin issuingthis ru1e.~Based
on this evaluation,thepreferredaction
is to list thesethreespeciesas
endangered.Thespeciesconsistof only
I or 2 populationseachandI to
approximately10 knownindividual
plants.Theyarethreatenedby habitat
degradationanddamageto plantsby
feral or domesticanimalsandby
competition from alien plants.Small
populationsizeandlimited distribution
makethesespeciesparticularly
vulnerableto reducedreproductive
vigor and/orextinction from stochastic
events.Becausethesethreespeciesare
in dangerof extinction throughoutall or
a significantportion of theirranges,they
fit thedefinition ofendangeredas
definedin theAct.

Critical habitatis not beingdesignated
for thethreespeciesincludedin this
rule for reasonsdiscussedin the
“Critical Habitat” sectionof this final
rule.

Critical Habitat
Section4(a)(3)of theAct, as

amended,requiresthat, to themaximum
extentprudentanddeterminable,the
Secretaryproposecritical habitatat the
time thespeciesis proposedto be
endangered.TheServicefinds that
designationof critical habitatis not
presentlyprudentfor thesespecies.All
threespecieshaveextremelylow total
populationsandfaceanthropogenic
threats.The listingof thesespeciesas
endangeredpublicizestherarity of the
plantsand, thus,canmakethespecies
attractiveto researchers,curiosity
seekers.orcollectorsof rareplants.The
publication of precisemapsand
descriptionsof critical habitatin the
FederalRegisterandlocal newspapers
asrequiredin a designationof critical
habitatwould increasethespecies’
vulnerabilttv to takeor vandalismand,
therefore,couldcontributeto their
declineandincreaseenforcement
problems.Protectionof thespecies’
habitatwill beaddressedthroughthe
recoveryprocessandthroughthe
section7 consultationprocess.All
involved partiesandthe landowners
havebeennotifiedof theimportanceof
protectingthehabitatof thesespecies.
Two of the threespeciesarefound in
HaleakalaNationalPark whereFederal
law protectsall plantsfrom damageor
removal.It is highly unlikely that
Federalactivitiesin theNationalPark
would directly affect thecontinued
existenceof’ thesetwo species.
Therefore,theServicefinds that
designationof critical habitatfor these

speciesis not prudentat this time
becausesuchdesignationwould
increasethe species’vulnerability to
vandalism,collecting, or other human
activitiesandbecauseIt is unlikely to
aid in the conservationof the species.
Available ConservationMeasures

Conservationmeasuresprovided to
specieslistedasendangeredunderthe
EndangeredSpeciesAct include
recognition, recovery actions,
requirementsfor Federalprotection,and
prohibitionsagainstcertainactivities.
Recognitionthroughlisting encourages
andresultsin conservationactionsby
Federal,State,andlocal agencies,
privateorganizations,andindividuals.
The Act providesfor possibleland
acquisitionandcooperationwith the
Stateandrequiresthatrecoveryactions
becarriedout for all listedspecies.The
protectionrequiredof Federalagencies
andtheprohibitionsagainstcertain
activitiesinvolving listedplantsare
discussed,in part,below.

Section7(a) of theAct, as amended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedas endangered
andwith respectto its critical habitat,
if any is beingdesignated.Regulations
implementingthis interagency
cooperationprovisionof theAct are
codified at 50 CFR part402. Section
7(a)(2)requiresFederalagenciesto
ensurethatactivitiestheyauthorize,
fund, or carryout arenot likely to
jeopardizethecontinuedexistenceof an
endangeredspeciesor to destroyor
adverselymodify its critical habitat.If a
Federalactionmay affecta listed
speciesor its critical habitat,the
responsibleFederalagencymustenter
into formal consultationwith the
Service.Onespecies(Melicopeoval/a) is
locatedonly in HaleakalaNationalPark.
Onepopulationof anctherspeciesCM.
bailoui) is also foundin this park. Laws
relatingto nationalparksprohibit
damageor removalofany plants
growingin theparks.Thereareno
Federalactivitiesthat areknownto
occurwithin thepresentknownhabitat
of thesethreeplant species.

TheAct andimplementing
regulationsfoundat 50 CFR 17.61.
17.62,and17.63 setforth a seriesof
generalprohibitionsandexceptionsthat
apply to all endangeredplant species.
With respectto thethreeMci/cope
specieslistedas endangeredby this
rule, all prohibitions of section9(a)(2)of
theAct, implementedby 50 CFR 17.61,
would apply.Theseprohibitions,in
part,makeit illegal for anyperson
subjectto the jurisdiction of theUnited
Statesto import or exportsuchspecies
to/from theUnited States;transport

suchspeciesin interstate or foreign
commercein the courseof a commercial
activity; sell or offerfor salesuch
speciesin interstateorforeign
commerce;removeandreduceto
possessionsuchspeciesfrom areas
under Federal jurisdiction; maliciously
damageor destroyanysuchspecieson
anyareaunderFederaljurisdiction; or
remove,cut, dig up, damage,or destroy
anysuchspecieson any otherareain
knowingviolation Of anyState law or
regulationor in thecourseofany
violation of a Statecriminal trespass
law. Certain exceptionsapply to agents
of theServiceandStateconservation
agencies.Section10 of theAct and50
CFR 17.62provide for theissuanceof
permits undercertaincircumstancesto
carry out activities involving
endangeredplants thatareotherwise
prohibitedby section9.

It is thepolicy of theService(59 FR
34272)to identify to themaximum
extentpracticableat thetime aspecies
is listed thoseactivitiesthat would or
would not belikely to constitutea
violation of section9 of the Act. Such
informationis intendedto clarify the
potential impactsof a species’listing on
proposedandongoingactivitieswithin
thespecies’range.Two of thespecies
occuron NationalParkServicelands.
Collection,damageor destructionof
thesespecieson Federallandsis
prohibitedwithout aFederal
endangeredspeciespermit. Such
activitieson non-Federallandswould
constitutea violation of section9 if
conductedin knowingviolation of
Hawaii Statelaw or regulationsor in
violation of a Statecriminal trespasslaw
(seeHawaii StateLaw sectionbelow).
The Serviceis not awareof anytradein
thesespeciesor of anyactivities
currentlybeingconductedby thepublic
thatwill beaffectedby this listing and
result in aviolation of section9.
Requestsfor copiesof theregulations
concerninglistedplantsandgeneral
inquiriesregardingprohibitionsand
permitsmay beaddressedto theU.S.
Fish andWildlife Service,Ecological
Services,EndangeredSpeciesPermits,
911 N.E. 11th Avenue,Portland,Oregon
97232—41811503/231—2063;FAX 503/
231—6243).Questionsregardingwhether
specificactivitieswill constitutea
violation of section9 shouldbedirected
to theField Supervisorof theService’s
Pacific IslandsOffice (seeADDRESSES
section).

Hawaii StateLaw
Federallisting will automatically

invoke listing undertheState’s
endangeredspecieslegislation.Hawaii’s
EndangeredSpeciesAct states,“Any
speciesof aquaticlife, wildlife, or land
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plant that hasbeen determinedto be an
endangeredspeciespursuant to the
[Federal)Endangered SpeciesAct shall
be deemedto be an endangeredspecies
underthe provisionsof this chapter
* * ~“ (HRS, sect.195D—4(a)).The
Statelaw prohibitscutting,collecting,
uprooting, destroying,injuring, or
possessinganylistedspeciesof plant, or
attemptingto engagein anysuch
conduct.Statelaw alsoencourages
conservationby Stateagencies.Laws
relatingto theconservationof biological
resourcesallow for theacquisitionof
land aswell asthedevelopmentand
implementationof programsconcerning
theconservationofbiological resources
(HRS, sect.195D—5(a)).

National Environmental Policy Act

TheFish andWildlife Servicehas
determinedthatanEnvironmental
Assessmentor EnvironmentalImpact
Statement,as definedunderthe
authority of theNationalEnvironmental

Policy Act of 1969,neednot be
prepared in connectionwith regulations
adoptedpursuant to section4(a) of the
EndangeredSpeciesAct of 1973, as
amended.A notice outlining the
Service’sreasonsfor this determination
waspublished in the FederalRegister
on October 25, 1983 (48FR 49244).

ReferencesCited

A completelist of all referencescited
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uponrequestfrom thePacificIslands
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List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspecies,
Exports, Imports, Reporting and

recordkeepingrequirements,and

Transportation.

ReguhitionPromulgation

Accordingly, part17, subchapter B of
chapter I, title 50 of the Codeof Federal
Regulations,is amendedas set forth
below:

PART 17—(AMENDED]

1. Theauthoritycitation for part17
continuesto read as follows:

Authority: 16 U.S.C. 1361—1407;16 U.S.C.
1531—1544;16 U.S.C.4201—4245;Pub. L. 99—
625,100 Stat. 3500;unlessotherwisenoted.

2. Section17.12(h)is amendedby
addingthefollowing, in alphabetical
order under FLOWERING PLANTS, to
theList of EndangeredandThreatened
Plantsto readasfollows:

§ 17.12 Endangeredand threatened plants.
* * * * *

(h) * * *

Dated:November0, 1994.

Mollie H. Beattie,
Director, Fish and lt’ildlife Service.
[FR Doc. 94—29729Filed 12—2—94; 8:45 am]

Species
Historic rang~ Family Status When listed ~r~a

a i a
SP~cia1
ru esScientific name Commonname

FLOWERING PLANTS

Melicope (=Pe/ea) Alani U.S.A. (HI) Rutaceae E 565 NA NA
adscenderis.

Melicope (=Pelea) Alani U.S.A. (HI) Rutaceae E 565 NA NA
ba/Ioui.

.

Melicope (=Pe/ea) Alani U.S.A. (HI) Rutaceae E 565 NA NA
ova/is.
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